U.S. Department of Labor Office of Administrative Law Judges
John W. McCormack Post Office and Courthouse
Room 505
Boston, MA 02109

(617) 223-9355
(617) 223-4254 (FAX)

MAI LED: 2/28/2001

R b S b S SR S b S b S b I R R R I e

I N THE MATTER OF:

Hel en Jacobson (W dow of *
(W dow of Kenneth W Jacobson, Sr.) *
Cl ai mant *
*
Agai nst * Case Nos.: 2000-LHC- 2742
*

2000- LHC- 2743
General Dynam cs Corporation *
Enpl oyer/ Sel f -1 nsurer OANCP Nos.: 1-135997
1- 147985
and

Director, Ofice of Wrkers’

Conpensati on Progranms, United

St at es Departnent of Labor
Party-in-Interest

kkkhkkkhkhkhkhkhkhkkhkhhhkhkikikhkhkhkhkkhhhkhkikhkhkhkhkhhkk*k*k

APPEARANCES:

* 0% %k Xk X F X

David N. Neusner, Esg.
For the Clai mant

Peter D. Quay, Esqg.
For the Enpl oyer/Self Insurer

Merl e D. Hyman, Esq.
Senior Trial Attorney
For the Director

BEFORE: DAVID W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensation benefits under the
Longshore and Harbor Workers' Conpensation Act, as anmended (33



U S C 8901, et seq.), herein referred to as the "Act." The
hearing was held on Decenber 22, 2000 in New London,

Connecticut, at which tinme all parties were given the
opportunity to present evidence and oral argunents. Post -
hearing briefs were not requested herein. The follow ng
references wll be wused: TR for the official hearing

transcript, ALJ EXfor an exhibit offered by this Adm nistrative
Law Judge, CX for a Claimant's exhibit, DX for a Director’s
exhibit, JX for a Joint exhibit and RX for an Enployer's
exhi bit. This decision is being rendered after having given
full consideration to the entire record which was closed on
January 19, 2001, upon filing of the official heari ng
transcript.

Stipul ati ons and | ssues
The parties stipulate, and | find:

1. Kenneth W Jacobson, Sr. (“Decedent”) was enpl oyed by
t he General Dynam cs Corporation (“Enployer”) during the periods
from 1963 to 1964 and from 1978 to 1979 and from 1980 until
1995.

2. Duri ng Decedent’ s enpl oynent with the General Dynam cs
Corp. he worked at the Enployer’s shipyard on the navigable
waters of the United States and adjoining |and areas used for
ship construction.

3. During the course of his enploynment wth General
Dynam cs, Decedent was exposed to asbestos.

4. As a consequence of his exposure to asbestos, Decedent
devel oped asbestosis and |ung cancer which condition arose out
of and in the course of his enploynent.

5. Al'l notice and filing provisions of the Act were tinely
met .

6. The Enpl oyer paid benefits to Ken Jacobson during his
[ifetime.

7. At all relevant time, Helen Jacobson (“Claimnt”) was
the wife and dependent of Decedent.

8. As a consequence of his work-related pul nonary injury



and cancer, Claimant died on January 9, 2000.

9. Cl ai mant incurred funeral expenses in the amount of
$1,415.00 as the result of Ken Jacobson’s death. (JX 1)

10. Decedent’s average weekly wage was $617.85 and the
wi dow s basic conpensation rate is $308. 93.



The unresol ved i ssues herein are:

1. Whet her Decedent died of a work-related injury.

2. If so, Claimant’s entitlenent to Death Benefits.
3. Entitlement to interest on past due benefits.
4. Entitlenment to nedical benefits and rei nbursenment of

funeral expenses.

5. The applicability of Section 8(f) of the Act.

PROCEDURAL HI STORY

This Admnistrative Law Judge, by Decision and Order
Awar di ng Benefits, dated October 16, 1997 (JX 2), concl uded t hat
Decedent’ s shipyard exposure resulted in a pulnonary injury,
di agnosed as a conbination of asbestosis and rheumatoid |ung
di sease, and Decedent was awarded, inter alia, benefits for his
per manent total disability commencing on June 26, 1995, based
upon his average weekly wage of $617.85. The Enpl oyer was
awarded the limting provisions of Section 8(f) and, after the
payment of 104 weeks of permanent benefits, the Special Fund
assumed such paynents and they continued until his death on
January 9, 2000.

On the basis of the totality of this closed record, | make
the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w t nesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exan ner. Banks v. Chicago Grain
Trinmmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Quiberson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
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Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted credible testinony alone my constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenent that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prim facie" case. The Suprenme Court has held that

“la] prima facie ‘claim for conpensation,” to which the
statutory presunmption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynent." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Progranms, U S. Dep’'t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), rev'ig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nere existence
of a physical impairment is plainly insufficient to shift the
burden of proof to the enployer.” U.S. Industries/Federal Sheet
Met al , I nc., et al., wv. Di rector, Ofice of Wrkers'
Conmpensation Progranms, U.S. Departnent of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U. S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between



work and harm Rat her, a claimant has the burden of
establishing only that (1) the claimant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenent nust
present substantial evidence proving the absence of or severing
the connection between such harm and enployment or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wirks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
establi shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimnt's condition was not

caused or aggravated by his enploynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evi dence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

In the case sub judice, Claimnt alleges that the harmto
her husband’ s bodily frame, i.e., his asbestosis, his carcinom
of the lung, his interstitial lung disease and his rheumatoid
arthritis, resulted from his exposure to and inhalation of

asbestos at the Enployer's shipyard. The Enpl oyer has
i ntroduced no evi dence severing the connecti on between such harm
and Claimant's maritinme enploynent. In this regard, see Ronei ke

v. Kaiser Shipyards, 22 BRBS 57 (1989). Thus, Clai mant has
established a prima facie claimthat such harmis a work-rel ated
injury, as shall now be discussed.

I njury



The term"injury" neans accidental injury or death arising
out of and in the course of enploynent, and such occupationa
di sease or infection as arises naturally out of such enpl oyment
or as naturally or unavoidably results from such accidental
injury. See 33 U S.C. 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Prograns, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wirks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent -rel ated i njury need not be the sol e cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWMATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunul ated effects of the harnful substance manifest
t hemsel ves and cl ai mant becones aware, or in the exercise of
reasonable diligence or by reason of medical advice should
become have been aware, of the relationship between the



enpl oynent, the di sease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Geisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite tinme. The fact that
claimant's injury occurred gradually over a period of tine as a
result of continuing exposure to conditions of enploynment is no
bar to a finding of an injury within the nmeaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anmendnents to the Act, Section 9
provi des Death Benefits to certain survivors and dependents if
a work-related injury causes an enployee's death. Thi s
provi sion applies with respect to any death occurring after the
enact nent date of the Anmendnents, Septenber 28, 1984. 98 Stat.
1655. The provision that Death Benefits are payable only for
deat hs due to enploynent injuries is the same as in effect prior
to the 1972 Anmendnents. The carrier at risk at the tinme of
decedent's injury, not at the tine of death, is responsible for
payment of Death Benefits. Spence v. Term nal Shipping Co., 7
BRBS 128 (1977), aff'd sub nom Pennsylvania National Muitual
Casualty Insurance Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th
Cir. 1979), cert. denied, 444 U S. 963 (1975); Marshall v.
Looney's Sheet Metal Shop, 10 BRBS 728 (1978), aff'd sub nom
Travel ers Insurance Co. v. Marshall, 634 F.2d 843, 12 BRBS 922
(5th Cir. 1981).

A separate Section 9 claimnust be filedin order to receive
benefits under Section 9. Alnmeida v. General Dynam cs Corp., 12
BRBS 901 (1980). This Section 9 claimmnust conply with Section
13. See W/l son v. Vecco Concrete Construction Co., 16 BRBS 22
(1983); Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977).
Section 9(a) provides for reasonable funeral expenses not
exceedi ng $3, 000. 33 U . S.C. A 8909(a) (West 1986). Prior to
the 1984 Amendnents, this ampunt was $1,000. This subsection
contenpl ates that paynent is to be made to the person or
busi ness providing funeral services or as reinbursenment for
paynment for such services, and paynent is limted to the actual
expenses incurred up to $3,000. Claimant is entitled to
appropriate interest on funeral benefits untinely paid. Adans



v. Newport News Shipbuilding and Dry Dock Conpany, 22 BRBS 78,
84 (1989).

Section 9(b) which provides the formula for computi ng Death
Benefits for surviving spouses and chil dren of Decedents nust be
read in conjunction with Section 9(e) which provides m ninmm
benefits. Dunn v. Equitable Equipnment Co., 8 BRBS 18 (1978);
Lombardo v. Mbore-MCormack Lines, Inc., 6 BRBS 361 (1977); Gray
v. Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as amended in 1984, provides a maxi mum and
m ni mrum death benefit |evel. Prior to the 1972 Amendnents,
Section 9(e) provided that in conmputing Death Benefits, the
average weekly wage of Decedent could not be greater than $105
nor |ess than $27, but total weekly conpensation could not
exceed Decedent's weekly wages. Under the 1972 Anmendnents,
Section 9(e) provided that in conputing Death Benefits,
Decedent's average weekly wage shall not be less than the
Nati onal Average Weekly Wage under Section 6(b), but that the
weekly death benefits shall not exceed decedent's act ual
aver age weekly wage. See Dennis v. Detroit Harbor Term nals, 18
BRBS 250 (1986), aff'd sub nom Director, OACP v. Detroit Harbor
Termnals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th Cir. 1988);
Dunn, supra; Lonmbardo, supra; Gay, supra.

In Director, ONCP v. Rasnussen, 440 U. S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g
sub nom Rasnussen v. GEO Control, Inc., 1 BRBS 378 (1975), the
Supreme Court held that the maxi mum benefit |evel of Section
6(b) (1) did not apply to Death Benefits, as the deletion of a
maxi mum | evel in the 1972 Anendnment was not inadvertent. The
Court affirmed an award of $532 per week, two-thirds of the
enpl oyee's $798 average weekly wage.

However, the 1984 amendnments have reinstated that maxi mum
limtation and Section 9(e) currently provides that average
weekly wage shall not be I ess than the National Average Weekly
Wage, but benefits may not exceed the |esser of the average
weekly wage of Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Claimnt, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, comrencing on January
10, 2000, the day after her husband's death, based upon the
Decedent's average weekly wage $617.85 as of that date, pursuant
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to Section 9, as | find and conclude that Decedent's death
resul ted from a conbination of his work-related pul nonary
asbestosis, his lung cancer, his interstitial lung disease and
his rheumatoid arthritis, which conditions were first diagnosed
and reported by Dr. James P. MCormck after Decedent's
hospitalization. The Death Certificate certifies as the
i mmedi ate cause of death, lung cancer (JX 1), and interstitial
| ung di sease, rheumatoid arthritis and asbestosis are identified
as other significant conditions contribution to the Decedent’s
deat h. Thus, | find and conclude that Decedent's death
resulted from and was related to his work-related injury for
whi ch he had been receiving permanent total disability benefits
fromuntil his death on January 9, 2000. (JX 2)

| nt er est

Al t hough not specifically authorizedinthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amunt of conpensati on due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui | di ng, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. Ceneral Dynamics Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . .
Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
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shall be determ ned as of the filing date of this Decision and
Order with the District Director.

The Benefits Review Board has held that the enployer nust
pay appropriate interest on untinely paid funeral benefits as
funeral expenses are "conpensation" under the Act. Adanms V.
Newport News Shi pbuil ding, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
the Enployer tinmely controverted Claimant’s entitlenment to
benefits. Ranpbs v. Universal Dredging Corporation, 15 BRBS 140,
145 (1982); Garner v. Ain Corp., 11 BRBS 502, 506 (1979).

Medi cal Expenses

An Enpl oyer found |liable for the paynent of conpensation s,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Cl ai mant is
also entitled to rei mbursenent for reasonabl e travel expenses in
seeking medical care and treatnment for her husband s work-
related injury, i.e., his pulnonary problens and his | ung
cancer. Tough v. General Dynam cs Corporation, 22 BRBS 356
(1989); G lliamv. The Western Uni on Tel egraph Co., 8 BRBS 278
(1978).

Section 8(f) of the Act
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Regardi ng t he Section 8(f) issue, the essential el ements of
that provision are met, and enployer's liability is limted to
one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing pernmanent parti al
disability, (2) which was manifest to the enployer prior to the
subsequent conpensable injury and (3) which conbined with the
subsequent injury to produce or increase the enployee's
per manent total or partial disability, a disability greater than
that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steanship Co., 336 U. S. 198 (1949); FMC Corporation v.
Director, OANCP, 886 F.2d 118523 BRBS 1 (CRT) (9th Cir. 1989);
Director, OANCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OANCP v. Newport News & Shipbuilding & Dry Dock Co.,
676 F.2d 110 (4th Cir. 1982); Director, OACP v. Sun Shi pbuil di ng
& Dry Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone v.
Director, OWNP, 564 F.2d 503 (D.C. Cir. 1977); Equitable
Equi prent Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989); MDuffie v. Eller and Co., 10 BRBS
685 (1979); Reed v. Lockheed Shi pbuilding & Construction Co., 8
BRBS 399 (1978); Nobles v. Children's Hospital, 8 BRBS 13
(1978). The provisions of Section 8(f) are to be liberally
construed. See Director v. Todd Shipyard Corporation, 625 F. 2d
317 (9th Cir. 1980). The benefit of Section 8(f) is not denied
an enmpl oyer sinply because the new injury nerely aggravates an
existing disability rather than creating a separate disability
unrelated to the existing disability. Director, OANCP v. General
Dynami cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. Instead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of
it." Dillingham Corp. v. Massey, 505 F.2d 1126, 1228 (9th Cir.

1974) . Evi dence of access to or the existence of nedical
records suffices to establish the enpl oyer was aware of the pre-
existing condition. Director v. Uni ver sal Ter m nal &

St evedoring Corp., 575 F.2d 452 (3d Cir. 1978); Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 22 BRBS 280
(1989), rev'd and remanded on ot her grounds sub nom Director v.
Berstresser, 921 F.2d 306 (D.C. Cir. 1990); Reiche v. Tracor
Marine, Inc., 16 BRBS 272, 276 (1984); Harris v. Lanbert's Poi nt
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Docks, Inc., 15 BRBS 33 (1982), aff'd, 718 F.2d 644 (4th Cir.
1983) . Delinski v. Brandt Airflex Corp., 9 BRBS 206 (1978).
Mor eover, there nust be information available which alerts the
enpl oyer to the exi stence of a nmedical condition. Eymard & Sons
Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT) (5th Cir.
1989); Armstrong v. CGeneral Dynam cs Corp., 22 BRBS 276 (1989);
Berkstresser, supra, at 283; Villasenor v. Marine M ntenance
| ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport News
Shi pbui l ding and Dry Dock Co., 16 BRBS 353 (1984); Musgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). A disability
will be found to be manifest if it is "objectively determ nabl e"
from medi cal records kept by a hospital or treating physician.
Fal cone v. General Dynam cs Corp., 16 BRBS 202, 203 (1984).
Prior to the conpensable second injury, there nust be a
medi cal | y cogni zabl e physi cal ailnent. Dugan v. Todd Shi pyards,
22 BRBS 42 (1989); Brogden v. Newport News Shi pbuil ding and Dry
Dock Conmpany, 16 BRBS 259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OACP v. Canpbell Industries,
678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459
U.S. 1104 (1983); Equitabl e Equi pnrent Conpany v. Hardy, 558 F. 2d
1192, 6 BRBS 666 (5th Cir. 1977); Atlantic & Gulf Stevedores v.
Director, OANCP, 542 F.2D 602 (3d Cir. 1976).

An x-ray show ng pleural thickening, followed by continued
exposure to the injurious stinmuli, establishes a pre-existing
per manent parti al di sability. Toppi ng V. Newport  News
Shi pbui I ding, 16 BRBS 40 (1983); Musgrove v. Wl liamE. Canpbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. General Dynam cs Corp.,
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli v.
General Dynamcs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir.
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS
202 (CRT)(1st Cir. 1991) In addressing the contribution el ement
of Section 8(f), the United States Court of Appeals for the
Second Circuit, in whose jurisdiction the instant case ari ses,
has specifically stated that the enployer's Dburden of
establishing that a claimnt's subsequent injury al one woul d not
have cause claimant's permanent total disability 1is not
satisfied nerely by showi ng that the pre-existing condition made
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the disability worse than it would have been with only the
subsequent injury. See Director, OANCP v. General Dynam cs Corp.
(Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Enployer has satisfied these requirenents.
The record reflects (1) that Decedent worked at the shipyard
from 1963 to 1964 and from 1978 to 1979 and from 1980 unti
1995, (2) that his exposure to and inhal ation of asbestos dust
and fibers directly resulted in pul nonary asbestosis, (3) that
he recei ved an award of permanent and total disability benefits
for such injury, (4) that the Enpl oyer was awarded Section 8(f)
relief in Decedent’s claim for benefit (JX 2), (5) that
Decedent’s | ong-standing cigarette snmoking, together with his
exposure to asbestos, has hastened the devel opnent of his |ung
cancer, due to the synergistic effect thereof, (6) that Decedent
passed away on January 9, 2000 due to a conbination of his |ung
cancer, his interstitial lung disease, his rheumatoid arthritis
and his asbestosis, (4) that Decedent’s permanent total
disability is the result of the conbination of his pre-existing
permanent partial disability and his final injury as such pre-
existing disability, in conmbination with the subsequent work
injury, has contributed to a greater degree of permnent
disability, according to Dr. DeG aff. (JX 2) See Atlantic &
Gul f Stevedores v. Director, OANCP, 542 F.2d 602, 4 BRBS 79 (3d
Cir. 1976); Dugan v. Todd Shi pyards, 22 BRBS 42 (1989).

Decedent’s condition, prior to his final injury at the
shi pyard, was the classic condition of a high-risk enpl oyee whom
a cautious enployer would neither have hired nor rehired nor
retained in enploynent due to the increased |ikelihood that such
an enpl oyee woul d sustain another occupational injury. C&P
Tel ephone Conpany v. Director, OWP, 564 F.2d 503, 6 BRBS 399
(D.C. Cir. 1977), rev'g in part, 4 BRBS 23 (1976); Preziosi V.
Controll ed Industries, 22 BRBS 468 (1989); Hallford v. Ingalls
Shi pbui | di ng, 15 BRBS 112 (1982).

Even in cases where Section 8(f) is applicable, the Speci al
Fund is not liable for medical benefits. Barclift v. Newport
News Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on
other grounds sub nom Director, OAP v. Newport News
Shi pbuilding & Dry Dock Co., 737 F.2d 1295 (4th Cir. 1984);
Scott v. Rowe Machine Wirks, 9 BRBS 198 (1978); Spencer V.
Bet hl ehem Steel Corp., 7 BRBS 675 (1978).

14



The Special Fund is responsible for all of the conpensation
and Death Benefits awarded herein because the Benefits Review
Board has held "that in cases where permanent partial disability
is followed by permanent total disability and Section 8(f) is
applicabl e to both periods of disability, enployer is |iable for
only one period of 104 weeks. Davenport v. Apex Decorating
Conpany, 18 BRBS 194 (1986); Huneycutt v. Newport News
Shi pbui | ding and Dry Dock Conpany, 17 BRBS 142 (1985); Sawyer V.
Newport News Ship-building and Dry Dock Conpany, 15 BRBS 270
(1982); Graziano v. Ceneral Dynami cs Corp., 14 BRBS 950 (1982)
(Decision and Order on Renmand); Cabe . Newpor t News
Shi pbui I ding and Dry Dock Co., 13 BRBS 1144 (1981).

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enpl oyer
as a self-insurer. Claimant's attorney has not submtted his
fee application. Wthin thirty (30) days of the receipt of this
Deci sion and Order, he/she shall submt a fully supported and
fully item zed fee application, sending a copy thereof to the
Enpl oyer's counsel who shall then have fourteen (14) days to
comrent thereon. A certificate of service shall be affixed to
the fee petition and the postmark shall determ ne the tinmeliness

of any filing. This Court will consider only those | egal
services rendered and costs incurred after the date of the
i nformal conference. Services perfornmed prior to that date

should be submtted to the District Di rector for her
consi der ati on.

ORDER
Based upon the foregoing Findings of Fact, Conclusions of
Law and wupon the entire record, | issue the followi ng
conpensation order. The specific dollar conputations of the

conpensation award shall be admnistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Special Fund shall pay Decedent’s w dow, Helen
Jacobson, (“Clainmant”), Death Benefits from January 10, 2000,
based upon the average weekly wage of $617.85, in accordance
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with Section 9 of the Act, and such benefits shall continue for
as long as she is eligible therefor.

2. The Empl oyer shal |l rei mburse or pay Cl ai mant reasonabl e
funeral expenses of $1,350.00 pursuant to Section 9(a) of the
Act. (JX 2)

3. Interest shall be paid by the Special Fund on all
accrued benefits at the T-bill rate applicable under 28 U.S.C.
81961 (1982), conputed fromthe date each paynent was originally
due until paid. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Director. |Interest shall also be paid on the funeral benefits
untinmely paid by the Enpl oyer.

4. The Empl oyer shal |l furnish such reasonabl e, appropriate
and necessary nedi cal care and treatnent as the Decedent’s work-
rel ated pulnmonary condition and cancer referenced herein my
have required, subject to the provisions of Section 7 of the
Act .

5. Claimant's attorney shall file, withinthirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Empl oyer's counsel who shall then have fourteen (14) days to
comment thereon. This Court has jurisdiction over those
services rendered and costs incurred after the informal
conf erence.

DAVI D W DI NARD
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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